December 4, 2012
The Honorable Martin R. Castro
Chairman
United States Commission on Civil Rights
1331 Pennsylvania Ave., NW, Suite 1150
Washington, DC 20425
Mr. Chairman:
The undersigned entities include for-profit and non-profit employers, those who routinely
perform criminal background checks that enable those employers to make well-informed
hiring choices, associations that represent such employers and providers of background
checks, and other entities concerned about protecting the safety of people and
property in workplaces across the United States. We welcome the opportunity to share
our views on why the Equal Employment Opportunity Commission (“EEOC”) should
rescind and revisit its recent “Enforcement Guidance on the Consideration of Arrest and
Conviction Records in Employment Decisions under Title VII of the Civil Rights Act of
1964” in a more balanced process that includes consideration of a wider range of
viewpoints. We will explain both the flaws in the process employed by the EEOC in
producing the Guidance and the substantive defects in the Guidance—defects that
actually discourage the responsible use of criminal background checks.
We acknowledge that the re-entry of ex-offenders into society represents a difficult
policy problem and we support efforts to help minimize the obstacles facing ex-offenders
as they attempt to re-enter the workforce. There is, however, a compelling public
interest in ensuring that ex-offenders do not obtain jobs where their past criminal acts
present an undue risk to the employer, other employees, customers and the public. The
public has every right to expect to be safe and secure in their workplaces, whether in
the private sector or the government. We respectfully submit that the EEOC failed to
weigh the important societal interests served by criminal background checks. In
addition, there are serious questions over whether the Guidance represents a proper
exercise of the EEOC’s authority under Title VII in that rather than merely explain how
the agency enforces the law, as a practical matter, it instead imposes a binding norm on
those subject to its jurisdiction.1
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EEOC Commissioner Barker, who voted against the Guidance, argues that the Guidance
exceeds the EEOC’s authority, underscoring that the EEOC is an enforcement, not regulatory
agency, and that as such, the EEOC has “no authority to make substantive changes in the law.”
Meeting Transcript, Enforcement Guidance on the Consideration of Arrest and Conviction
Records in Employment Decisions under Title VII of the Civil Rights Act of 1964, EEOC (Apr. 25,
2012), http://www.eeoc.gov/eeoc/meetings/4-25-12/transcript.cfm. See also Letter from Peter
Kirsanow, Gail Heriot & Todd Gaziano, Comm’rs, U.S. Comm’n on Civil Rights, to Hal Rogers,
Chairman, Comm. on Appropriations, et al. 2 (May 4, 2012) (footnote omitted) (“We note that
Congress intentionally withheld rulemaking authority from the EEOC when it passed Title VII of
the Civil Rights Act of 1964. The EEOC has nevertheless taken it upon itself to issue
“guidances” that effectively substitute for rules—a very troubling practice given Congress’s
clear intent that the EEOC refrain from rulemaking.”) (attachment A).
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As our submission will explain in more detail:
•

•

•

•

•

•

The Guidance emerged from a flawed process that denied public access to
the Guidance prior to its becoming effective. These flaws resulted in little or
no consideration of either the public safety interests that background checks
serve, or the many benefits to the public of sound employment screening.
Background checks are of tremendous societal value because they help
prevent the serious harm that can occur when prospective employees or
volunteers are not screened properly. Federal and state governments have
recognized this value, mandating background screening in a variety of
circumstances and requiring their own employees to undergo checks.
The Guidance puts employers in an untenable position by forcing them to
choose between adhering to the Guidance and putting their workplaces at
greater risk or ignoring the Guidance and running the risk of an EEOC
investigation. This problem is particularly acute for those employers required
by state law to either run criminal background checks, or to exclude
particular classes of ex-offenders from the potential applicant pool. By
replacing a concise, plain English document with a 52-page confusing screed,
the EEOC will discourage responsible use of criminal background checks by
employers.
The EEOC guidance rests on a tacit, mistaken assumption that the use of
criminal background checks is a leading, if not the primary, obstacle facing
minority ex-offenders seeking employment. Multiple factors unrelated to
checks contribute to problems encountered by ex-offenders in the job market.
There are two specific areas of social science research–one pertaining to the
possible positive impact criminal background checks have on minority hiring
and the other dealing with the “point of redemption”– that warrant careful
review by the USCCR.
Employers and ex-offenders need to be better educated about programs in
the public and private sector that are designed to add the re-entry of exoffenders into the workplace.

In sum, we believe that the USCCR can provide an important public service by
engaging in a balanced and comprehensive review of the myriad issues pertaining to
the use of criminal history information in employment decisions in general, and the
EEOC’s Guidance in particular.
I. The Process Employed by the EEOC In Producing its Guidance was Flawed.
The most troubling aspect of the process followed by the EEOC is that the public did not
see a single word of the Guidance before it went into effect. We agree with the three
members of this Commission who wrote to Congress on May 4, 2012, that the EEOC’s
decision not to subject the Guidance to pre-adoption notice and comment “runs afoul of
this Administration’s stated commitment to government in the sunshine.”2
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Letter from Peter Kirsanow, supra note 1, at 3.
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The EEOC rebuffed requests from Capitol Hill and the private sector to subject the text
of the Guidance to public review and comment before its promulgation. First, shortly
before release, both the Senate Appropriations Committee and Senator Mike Enzi (RWyo.) urged the EEOC to circulate the draft Guidance for public review prior to its
release. In its report accompanying S. 2323, the Senate Appropriations Committee
directed that the “new guidance on the use of criminal background checks . . . be
circulated for public input at least 6 months before adoption.”3 On the same day that
the Appropriations Committee filed its report, Senator Enzi wrote to the EEOC stating
that the EEOC’s decision to approve the Guidance without public review “confirms our
view that this process has been done behind closed doors and the result will be an
unwelcome surprise for conscientious employers hoping to expand hiring.”4
Second, well before the EEOC adopted the Guidance, members of the private sector
expressed concern and asked for input on an actual draft. In its August 2011 comments
to the EEOC, the U.S. Chamber of Commerce stated “[s]hould the Commission seek to
revise its guidance, we would strongly encourage it to do so through a robust procedure
that allows all interested stakeholders to respond to specific Commission proposals, such
as through traditional notice and comment procedures, providing a minimum of 60 days
public comment period.”5 Later, the Chamber lamented the EEOC’s failure to heed calls
for transparency, declaring “at this stage, members of the public can only guess as to
the direction that the guidance will take.”6 Several signatories to this document also
wrote to the EEOC in April 2012 “respectfully request[ing] that the EEOC make a draft of
the guidance available to the public and subject it to public comment prior to its formal
adoption.”7
The EEOC has made no convincing effort to explain why it did not provide for preissuance public review of the Guidance. Instead, the EEOC has defended the
Commission’s overall process as open and fair because (1) it conducted hearings on
3

S. Rep. No. 112-158, at 115 (2012).
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Letter from Michael Enzi, Sen., to Jacqueline Berrien, Chair, EEOC 1 (Apr. 19, 2012)
(attachment B). This marked the second time that Senator Enzi had warned the EEOC not to
issue the Guidance without allowing stakeholders to review the specific changes to the 1987
guidance under consideration by the EEOC. See Letter from Michael Enzi, Sen., to Jacqueline
Berrien, Chair, EEOC (Dec. 20, 2011) (attachment C).
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U.S. Chamber of Commerce, Comments for the Record; July 26, 2011 Meeting to Examine Arrest and
Conviction Records as a Hiring Barrier (Aug. 10, 2011) (emphasis added),
http://www.uschamber.com/sites/default/files/comments/EEOC_Criminal_History_Comments_8-10-11.pdf.
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U.S. Chamber of Commerce, Forthcoming Significant Guidance from EEOC on Employer
Use of Credit and Criminal History (Apr. 2, 2012),

http://www.uschamber.com/sites/default/files/comments/OIRA%20on%20bkgrnd%20checks%
204-2-12-c.pdf.
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Letter from Agric. Retailers Ass’n, et al. to Jacqueline Berrien, Chair, EEOC (Apr. 18,
2012) (attachment D).
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arrest and conviction records in 2008 and 2011; (2) held a post-2011 meeting public
comment period in which 300 comments were filed; and (3) Commissioners and/or their
staff had various meetings with interested parties prior to the release of the Guidance.8
All of these events occurred prior to the public’s gaining access to the text of the
Guidance, and dealt, in the EEOC’s own words, with the “topic”9 of arrest and conviction
records, not with the specific enforcement policy that the Guidance contains. This
failure caused EEOC Commissioner Barker to observe that “We work for the American
people. What could possibly justify keeping them from knowing what is in this
document before we approve it? . . . [T]he document was rapidly brought to a vote
without the American people ever having a chance to see what was in it. That is just
plain wrong. . . . [S]eeking general input is a far cry from sharing what is actually in the
actual proposed Guidance.”10
Without a notice and comment period, all of the discussions relied on by the EEOC
lacked the specificity that should be the hallmark of a balanced and open government
proceeding. The EEOC’s discussions on the general topic of arrest and conviction
records occurred in a vacuum. Had the EEOC released the Guidance to the public
before its hearings, it would have been inundated with comments regarding the
practical problems that the Guidance creates, as well as information about the societal
8

See Questions and Answers About the EEOC’s Enforcement Guidance on the
Consideration of Arrest and Conviction Records in Employment Decisions Under Title VII,

EEOC (Apr. 2012), http://www.eeoc.gov/laws/guidance/qa_arrest_conviction.cfm (Noting that
the EEOC “held public meetings in November 2008 and July 2011 on the use of criminal
history information in employment decisions at which witnesses representing employers,
individuals with criminal records, and other federal agencies testified. The Commission
received and reviewed approximately 300 public comments that responded to topics discussed
during the July 2011 meeting.”). Commissioner Lipnic provided one, albeit ambivalent,
rationale for why the EEOC did not provide for public review and comment.
[T]hroughout this process, many have asked that the Agency make public any
proposed draft guidance and solicit comments on specific proposals. I think that
such a request for greater transparency is valid and that, in general, any proposed
guidance … from this Agency or any other, benefits from the review and input of
as broad a range of stakeholders as possible. Indeed that is what OMB's good
guidance practices, adopted by the Bush administration . . . and maintained in the
Obama administration, expect, with respect to significant guidance documents,
such as the revised criminal Guidance before us today. In this instance, however,
because I believe that the revised Guidance closely tracks our well-known and
well-established policies; I am comfortable supporting the document without a full
public notice and comment process.
Meeting Transcript, Enforcement Guidance on the Consideration of Arrest and Conviction
Records in Employment Decisions under Title VII of the Civil Rights Act of 1964, EEOC (Apr. 25,
2012), http://www.eeoc.gov/eeoc/meetings/4-25-12/transcript.cfm.
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Id.
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Id. (Comments of Commissioner Barker).
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interests served by checks. It would have had the opportunity to hear not only from
representatives of the employer community, but also volunteer organizations,
background screening companies, victims’ rights organizations, law enforcement, and
criminologists. These comments would have contributed significantly to the EEOC’s
deliberations and decision-making, likely resulting in a document that struck a
meaningful balance between aiding ex-offenders seeking employment and protecting
public safety.
II. The Guidance Fails to Recognize the Importance of Criminal Background
Checks.
Given the defects in the EEOC’s process, the substantive flaws in the Guidance are
unsurprising. The text of the EEOC Guidance contains only a single paragraph generally
discussing the employer use of criminal history information,11 and no discussion of the
public safety benefits attributable to the use of criminal background checks.
We thank the USCCR for conducting this briefing so that the public can obtain a better
understanding of the reasons that for-profit and non-profit entities, including those that
work with vulnerable populations, rely upon criminal background checks, and the public
benefits that flow from the responsible use of such checks.
1. Background Checks Enable Employers, Volunteer Organizations and Governmental
Entities to Make Better, More informed Hiring Decisions.
Had the EEOC reviewed carefully the marketplace for criminal background checks, it
would have found that private employers, residential managers, non-profit entities,
volunteer organizations, and public sector employers, among others, rely on this tool
to help them make better hiring decisions that help keep workplaces and residences
safer.12
Without the benefit of criminal history information, these entities are less equipped to
weigh the overall suitability of a candidate for a particular position. Criminal
background checks provide a safety net that is rooted in the fundamental premise
that when making critical hiring decisions about employees, tenants, or volunteers, it
is far better for the decision-maker to have more, rather than less, information about
11

See EEOC, Consideration of Arrest and Conviction Records in Employment Decisions
Under Title VII of the Civil Rights Act of 1964, 915.002, at 6 (2012),
http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm.
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A 2010 study by the Society for Human Resource Management (“SHRM”) reveals that
organizations conduct criminal background checks on job candidates primarily for several
reasons, the leading one being the interest in ensuring a safe work environment for employees
(61%). According to the study, organizations also use checks to reduce legal liability for
negligent hiring (55%), limit or prevent theft or other criminal activity (39%), because they are
required to do so by law (20%). SHRM, Background Checking: Conducting Criminal Background
Checks 7 (Jan. 22, 2010),
http://www.shrm.org/Research/SurveyFindings/Articles/Pages/BackgroundCheckCriminalChecks.
aspx.
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a particular candidate.
There are many reasons that the use of background checks is widespread. Checks help
parents know whether a convicted sexual predator is working at their child’s day care
center, is driving their child’s school bus, is a counselor at their summer camp or a coach
in their son’s or daughter’s little league. Family members want assurances that parents
will be safe when they move to an assisted living facility. Companies providing in-home
services rely on checks because homeowners and apartment dwellers expect to be safe
when opening their front door to a repairman, installer or deliveryman. Tenant screening
enables residential managers to give comfort to residents that their living environment is
secure. Hotels use checks to help ensure guests that the worker with key access is not a
violent ex-offender. Checks also give customers and patients’ peace of mind that the
individual filling their prescriptions at the local pharmacy or the healthcare provider
tending to their illness does not have a criminal history that renders them unsuitable for
that position.
A 2011 study illustrates how criminal background checks can identify potentially
unsuitable candidates for a specific position. As part of a study of its non-profit
customers revealed in the five-year period, 2007-2011, a vendor conducted more than
5.4 million volunteer background checks for non-profit organizations.13 The audit
identified more than 479,000 (8.8% of applicants) had criminal convictions including
more than 1,021 registered sex offenses, 10,438 sex-related offenses, 1,178 murders,
603 kidnapping offenses, 91,607 drug related offenses—including possession and
distribution. Without those checks, these individuals could have been hired without
information highly relevant to the decision-making process, and the organization’s
ability to protect those under its charge would have been diminished.
Reliance on background screening extends well beyond the private sector. According to
the General Accounting Office, in fiscal year 2011, “[t]he federal government spent over
$1 billion to conduct more than 2 million background investigations . . . for government
employment outside the Intelligence Community . . . .”14 Even the EEOC15 relies on
13

LexisNexis, LexisNexis 2012 Nonprofit Screening Review: The Positive Power of Information 10
(2012), available at http://img.en25.com/Web/LexisNexis/LN_NonProfit12.pdf.
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U.S. Gov’t Accountability Office, GAO-12-197, Background Investigations: Office of
Personnel Management Needs to Improve Transparency of Its Pricing and Seek Cost Savings 1
(2012), available at http://www.gao.gov/assets/590/588947.pdf.
15

The EEOC’s own screening practices became an issue in a case brought by the
Commission alleging a company’s impermissible use of criminal history information. In EEOC
v. Freeman, the defendant sought discovery with respect to the EEOC’s use of criminal and
credit history information. The EEOC objected, claiming that the information sought was
irrelevant. The court disagreed, finding, in part, that “if Plaintiff uses hiring practices similar
to those used by Defendant, this fact may show the appropriateness of those practices,
particularly because Plaintiff is the agency fighting unfair hiring practices.” Plaintiff and
Defendant consider similar factors in evaluating individuals with a criminal background, such
as the “nature of the offense” committed, the “seriousness of the conduct,” and the position
to be filled. Plaintiff’s practices are therefore reasonably calculated to lead to the discovery of
admissible evidence, even if these practices eventually may not be admissible at trial or
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criminal background checks of prospective employees. Moreover, State, local, and
municipal governments routinely run background screens on employees and tenants. As
the United States Supreme Court acknowledged in NASA v. Nelson, “[l]ike any employer,
the Government is entitled to have its projects staffed by reliable, law-abiding persons
who will ‘efficiently and effectively’ discharge their duties.” 131 S. Ct. 746, 759-60
(2011).
2. Failure to Conduct Criminal Background Checks Can Have Serious and At Times Grave
Consequences.
The public record is replete with stories detailing the consequences that may result from
the failure to conduct a background check in myriad settings—ranging from small
businesses to schools, youth sports leagues, lodgings, personal residences, health care
facilities, summer camps, and nursing homes.
A March 2012 segment of NBC’s Dateline underscored the risks posed to children when
states fail to put in place adequate screening practices with respect to daycare centers,
thereby permitting in some cases ex-offenders convicted of child abuse, arson and
manslaughter to secure jobs in these centers.16 When asked how good of a job this
country is doing monitoring the well being of children in daycare centers, Linda Smith of
the Department of Health and Human Services says she would, "have to give it a,
probably an F," underscoring that only 11 states currently mandate background
checks.17
At your briefing, Lucia Bone will describe the tragic death of her sister, Sue Weaver,
who hired a local department store to have the air ducts cleaned in her home. The
store did not conduct a background check on the two individuals sent to Sue’s home,
both of whom had serious criminal records, including one who was a twice convicted
sex offender. Subsequently, Sue Weaver was raped and beaten to death by one of
those ex-offenders. Her killer then set her home on fire with the intent of destroying
any evidence.18
Several years ago, a young woman, Nan Toder was attacked with a machete and
strangled to death while she slept by a motel maintenance manager who had key
access to all rooms in the motel. The murderer, who is now serving a life sentence
ultimately dispositive to showing whether Defendant violated the law.” EEOC v. Freeman,
2012 U.S. Dist. LEXIS 114408, *6-7 (D. Md. Aug. 14, 2012) (internal citations omitted).
16

See Dateline NBC's Hansen Files: Daycare Centers, YouTube (NBC television broadcast,
Full Playlist),
http://www.youtube.com/watch?v=qTRjuBZEcpM&feature=share&list=PL8E3747CDB5C06CB6.
17

Dateline NBC's Hansen Files: Daycare Centers, YouTube (NBC television broadcast,
Season 1, Episode 1, Part 2), http://youtu.be/DXiqq-RPmN4?t=55s.
18

The Sue Weaver Story, Sue Weaver Consumer Awareness of Unsafe Serv. Emp’t,
http://sueweavercause.org/about-cause/sue-weavers-story/ (last visited Nov. 28, 2012).
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without parole, had a criminal background and was never screened prior to securing
employment.19 Since her death, Nan’s parents have campaigned tirelessly for a law in
Nan’s home state of Pennsylvania for a law requiring background checks for hotel and
motel employees.
Reports in the Palm Beach Post revealed how Florida’s flawed regulatory practices fail
to protect children in summer camps.20 The newspaper provided a detailed look at how
Florida law is grossly inadequate at screening out prospective camp workers with
serious criminal histories and found that since 2000, more than fifty children have been
harmed in summer programs or abused by workers they first met in camp—a figure
that, given the underreporting of these crimes, is certainly much higher. The Post
described several instances of abuse by camp workers, including a convicted 34-yearold child molester who successfully obtained a volunteer position at the local church
summer camp without undergoing a background check. Once on the job, the individual
molested a 14-year old child—a crime for which he was sentenced to thirty years in
prison. It was also reported that the local government had paid other ex-offenders to
run summer camps for homeless and foster children. One of the recipients was a man
who sixteen years earlier had repeatedly molested a six-year-old girl. The individual did
not undergo a background check when he signed onto the county program. The
individual’s company was dropped from the program after the Post ran its revelatory
story.
Recently, the founder and former head of a union was sentenced to 51 months in prison
for embezzling more than $750,000 from the union. The defendant reportedly had a
criminal record and falsified her job application. The embezzlement took place over a
six-year period, apparently due to a lack of oversight and background checks. At
sentencing, the judge said the sentence was appropriate because of the blatant pattern
of deceit and embezzlement that caused great harm to more than 800 members of the
union.21
3. Federal, State and Local Lawmakers Understand That Criminal Background Checks
Promote Public Safety.
On the federal level, “[l]egislation passed by Congress after the September 11 attacks
19

Lin Todler, et al., Nan’s Law, Nan’s Law, http://www.nanslaw.org/nanltr.html (last visited
Nov. 28, 2012).
20

Michael LaForgia, Weak Laws Pave Way for Child Sexual Abuse, Palm Beach Post (Mar. 6,
2012), http://www.palmbeachpost.com/news/news/state-regional/weak-laws-pave-way-forchild-sexual-abuse-2/nLhPP/.
21

See Barry M. Horstman, In Diana Frey Case “Everybody Dropped the Ball,”
Cincinnati.com (Aug. 1, 2011),
http://news.cincinnati.com/article/20110731/NEWS01/107310344/In-Diana-Frey-caseeverybody-dropped-ball-?gcheck=1&nclick_check=1. See also Barry M. Horstman, Diana Frey
sentenced to 51 months for embezzling, Cincinnati.com (Jun 7, 2012),
http://news.cincinnati.com/article/20120607/NEWS/306070042/Diana-Frey-sentenced-51months-embezzling.
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requires new or expanded background checks in an array of areas, such as airline and
airport personnel, port workers, and truck drivers who transport hazardous materials.”22
Similarly, state and local governments are increasingly depending on criminal
background checks as a means to prevent harm to persons and property. Over the past
few years, laws have been enacted by state legislatures around the nation requiring
criminal background checks for individuals seeking positions as school personnel,
security guards, healthcare providers, daycare workers, caregivers to the elderly and
many others. For example, various states now require mortgage lenders to undergo
criminal background checks as a condition of obtaining a license.23 Other states, such as
Alabama, require prospective security guards to consent to and undergo a criminal
background check. 24 As amended in 2011, Pennsylvania law now requires background
checks for employees of public, private and vocational-technical schools, as well as
independent contractors and their employees who have direct contact with children and
student teacher candidates assigned to public and private schools.25 Other examples
abound.
Even where governmental bodies have not required criminal background screens, many
private sector entities and organizations have begun to screen prospective employees. For
example, since 2006 the Association of American Medical Colleges has recommended that
all US-based medical schools obtain a national background check on applicants upon their
conditional acceptance to medical school because of “the need to enhance the safety and
well-being of patients and, in so doing, to bolster the public's continuing trust in the
medical profession, and to ascertain the ability of accepted applicants to eventually
become licensed physicians.”26 The American Association of Colleges of Pharmacy has a
similar policy.27 Moreover, this year both the Amateur Athletic Union (“AAU”)28 and
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See SEARCH The National Consortium for Justice Information and Statistics, Report of
the National Task Force on the Commercial Sale of Criminal Justice Record Information 1 (Jan.
17, 2006), available at http://www.search.org/files/pdf/RNTFCSCJRI.pdf.
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Virginia enacted such a law earlier this year. See 2012 Va. Laws Ch. 189 (S.B. 124),
available at http://leg1.state.va.us/cgi-bin/legp504.exe?121+ful+CHAP0189+pdf.
24

See Ala. Code § 34-27C-4.

25

See 24 P.S. § 1-111.
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The AAMC-facilitated Criminal Background Check Service, Ass’n of Am. Med. Colls.,
https://www.aamc.org/students/applying/amcas/faqs/63230/faq_background.html (last visited
Nov. 27, 2012).
27

See Criminal Background Checks, Am. Assoc. of Colls. of Pharmacy,
http://www.aacp.org/resources/studentaffairspersonnel/admissionsguidelines/Pages/criminalbac
kgroundchecks.aspx (last visited Nov. 28, 2012).
28

See Kristina, Be Prepared: New for 2013 AAU Memberships, Amateur Athetic Union
News (Aug. 14, 2012), http://aaunews.org/news/?p=7056.
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American Junior and Senior Legion baseball29 instituted a background screening program
of their coaches, volunteers and its staff members, joining a growing list of non-profits
that have adopted similar programs, including the Boy Scouts of America, Little League
Baseball, Boys and Girls Clubs of America, and Girls Scouts of USA.
A search of news archives will bring up hundreds of stories about the harm that has
occurred in workplaces, nursing homes, schools, and other settings because of the
failure to perform criminal background screening. Those legitimate, race-neutral
interests must be balanced against any alleged discriminatory effects.
III. Criminal Background Checks Do Not Represent the Primary Bar to the Re-entry
of Ex-Offenders.
Job-seeking ex-offenders confront many hurdles that have nothing to do with criminal
background checks. Substance abuse, absence of stable marital and family
relationships, lack of educational advancement, poor pre-incarceration employment
histories, an individual’s social peers in the community, and the propensity to re-offend,
among others, create difficulties in successful re-entry that extend well beyond the
existence of a criminal record itself.30
The EEOC guidance rests on a tacit, mistaken assumption that the use of criminal
background checks is a leading, if not the primary, obstacle facing minority ex-offenders
seeking employment. Unfortunately, the EEOC Guidance ignores the multiple factors
that can contribute to problems encountered by ex-offenders in the job market.
Adopting policies that limit or discourage the use of criminal background checks is not a
panacea for the multiple obstacles facing ex-offenders in the job market, and will
subject the public to increased safety risks and employers to greater exposure to
negligent hiring and retention liability.
IV. The Guidance Will Discourage the Responsible Use of Criminal Background
Checks.
At the time the EEOC issued the Guidance, dissenting Commissioner Barker captured the
concerns of many private sector employers.
I'm afraid the reality is, the only real impact the new Guidance will have
will be to scare business owners from ever conducting criminal
background checks. Thus, the unintended consequence will be that,
29

See Nat’l Exec. Comm. of the Am. Legion, Resolution No. 16: Mandatory Background
Check Screening for Coaches, Managers and Volunteer Staff of Junior and Senior American
Legion Baseball Team (Oct. 17-18, 2012), available at
http://archive.legion.org/bitstream/handle/123456789/2273/2012F016.pdf?sequence=1.

30

See generally Christy A. Visher & Jeremy Travis, Transitions from Prison to Community:
Understanding Individual Pathways, 29 Ann. Rev. of Soc. 91 (2003) (discussing various problems faced
by former prisoners who try to reenter free society), available at
http://www.caction.org/rrt_new/professionals/articles/VISHER-PRISON%20TO%20COMMUNITY.pdf.
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even those business owners who we all agree should conduct criminal
background checks, simply will not. Why should they? The Guidance tells
them that they are taking a tremendous risk if they do. . . . [I]f they are
not discriminating, if they are treating all races and ethnicities equally;
they could be found guilty of unintentional discrimination under a
disparate impact theory.31
More recently, a representative of the EEOC “suggest[ed] to [businesses] that they think
long and hard about why they think they need to do a criminal background check[.]”32—
a suggestion that feeds the growing concern among employers that the intended
practical effect of the Guidance is to discourage for-profit and non-profit employers from
using criminal background checks as a tool to protect persons and property. Employers
have ample reason for such concern.
1.
The Guidance is confusing. It replaces a concise, longstanding, workable
policy with a 52-page long, confusing, footnote laden one that leaves employers
guessing as what are, and what are not, permissible uses of background checks. As a
representative of the small business community recently told the EEOC: “I have had
many discussions with sophisticated attorneys who . . . work for large law firms
advising large corporations. They do not really know how to advise their clients
[about the Guidance]. If they are at a loss, small firms and their generalist attorneys
will fare no better.”33
2.
The Guidance is burdensome. For example, once the employer determines that
an applicant does in fact have a criminal conviction, and even if the conviction is
relevant to the job, the guidance “suggests” that the employer conduct an
“individualized assessment” including the facts of the offense, the number of
convictions, and other factors. Title VII does not now—and has never—required any
such assessment. Employers who choose not to engage in such assessments do so at
their peril. The Guidance makes clear that (1) the employer who adopts this
procedure will “consistently” avoid being investigated by the EEOC; and (2) an
employer’s use of a screen that does not include an individualized assessment is more
likely to violate Title VII. The EEOC is essentially stating that failing to perform an act
that the law does not require and has never required creates probable cause to
believe that an employer has violated the law. The novelty of this requirement, the
Commission’s track record in these suits, and the confrontational statements by its
31

See Meeting Transcript, Enforcement Guidance on the Consideration of Arrest and
Conviction Records in Employment Decisions under Title VII of the Civil Rights Act of 1964,
EEOC (Apr. 25, 2012), http://www.eeoc.gov/eeoc/meetings/4-25-12/transcript.cfm.
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Ellen Jean Hirst, Business Risks Rise in Criminal History Discrimination, Chi. Trib. (Oct.
21, 2012) (Statement of John Hendrickson, Reg’l Att’y, EEOC’s Chi. Dist.) (second alteration
in original), http://articles.chicagotribune.com/2012-10-21/business/ct-biz-1021-eeoc-felony20121021_1_criminal-records-eeoc-s-chicago-district-office-court-case.
33

Written Testimony of David Burton, Gen. Counsel, Nat’l Small Bus. Assoc, Public Input
into the Development of EEOC's Strategic Enforcement Plan, EEOC (July 18, 2012), available at
http://www.eeoc.gov/eeoc/meetings/7-18-12/burton.cfm.
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officials suggest that the Commission is attempting to impose a new binding norm on
employer behavior without any statutory authority to do so.
3. The Guidance’s Treatment of State Law Injects Great Uncertainty into the Marketplace.
The Guidance declares that “state and local laws or regulations are preempted by Title
VII if they purport[] to require or permit the doing of any act which would be an
unlawful employment practice under Title VII.” 34 This statement has caused great
consternation among employers. They fear that criminal history policies adopted to
comply with a state or local law barring or restricting their hiring certain ex-offenders
could well expose them to an EEOC investigation.
We agree with EEOC Commissioner Lipnic that “[a]s a practical matter . . . this
Guidance offers little advice to the hypothetical employer in that state who would be
forced . . . to choose between obeying state or federal law. I would have hoped we
could have been clearer on this point and provide more meaningful direction to
employers facing this situation.”35 Under the Guidance, an employer who complies with
a state law that requires them to (1) conduct background checks of prospective
pharmacists and (2) bars the company from hiring an ex-felony drug offender as a
pharmacist, could nonetheless be accused by the EEOC of violating Title VII—a result
that pays little or no heed to the public safety-based determinations of state or local
lawmakers who devoted time and energy to enact the underlying law or regulation.36
In sum, the EEOC has given no indication how it would proceed in such preemption
cases, thereby creating great uncertainty among employers anxious to meet their state
law obligations without potentially triggering a costly investigation by the EEOC.
4. Marketplace Uncertainty Is Also Generated by Concerns Over How Aggressively the
EEOC Is Enforcing the Guidance.
In assessing the potential impact of the EEOC’s Guidance, it is critical to take a hard look
34

EEOC, Consideration of Arrest and Conviction Records in Employment Decisions Under
Title VII of the Civil Rights Act of 1964, 915.002, at 24 (2012) (alteration in original) (internal
quotation marks and citations omitted),

http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm.
35

See Transcript, supra note 31.

36

Given the large number of so-called “barrier laws” on the books in states around the
country, compliance is a significant issue for for-profit and non-profit employers. We are aware
that the prevalence of these barrier laws has been criticized because they impose collateral
consequences on ex-offenders—e.g., bars to, or limits on, holding a particular position or
obtaining an occupational license and we understand that there are state laws that may well be
in need of revision or recission. At the same time, the many recent barrier laws enacted to
promote public safety in a wide array of contexts, including health care, daycare providers and
financial institutions, should remain in effect. For example, in 2011 Pennsylvania changed a
five-year ban on school employment for those convicted of designated felonies (e.g., criminal
homicide and kidnapping) to a permanent ban of such employment. See 24 P.S. § 1-111.
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at how the Commission is going about enforcing its new policy edict. While it is too early
to draw firm conclusions, employers are concerned that the Commission, with the newly
minted Guidance in hand, will even more aggressively investigate criminal history-based
matters. When the EEOC issued its Guidance, Commissioner Ishimaru stated that there
were about 100 criminal history-based investigations in the pipeline37–a number that we
understand has increased since that time to between 200-250. Subsequently, the EEOC
announced that one of its national enforcement priorities is going after screening tools
such as background screens that allegedly adversely affect groups protected under the
law.38
There are ample reasons for the EEOC to move deliberatively. Its litigation practices have
drawn stern judicial rebuke as well as public criticism during its July 18, 2012 strategic
enforcement meeting. For example, in EEOC v. Peoplemark, the EEOC wrongly alleged
that the employer maintained a bright line policy denying employment to all ex-offenders,
a federal district court assessed three-quarters of a million dollars in costs and fees
against the Commission for pursuing the claim after it had no basis for doing so.
This is one of those cases where the complaint turned out to be without
foundation from the beginning. Once the EEOC became aware that its
assertion that Peoplemark categorically refused to hire any person with a
criminal record was not true, or once the EEOC should have known that,
it was unreasonable for the EEOC to continue to litigate on the basis of
that claim, thereby driving up defendant's costs, because it knew it
would not be able to prove its case.

EEOC v. Peoplemark, Inc., 2011 U.S. U.S. Dist. LEXIS 38696, at 7 (W.D. Mich.
Mar. 31, 2011).

The case is now on appeal to the Sixth Circuit.
The Senate Appropriations Committee was also critical of the EEOC’s enforcement
practices, noting earlier this year that “EEOC’s litigation activities have received rebuke
from Federal Courts in the Fifth and Eighth Circuits, including the extraordinary
reprimand of awarding $4,400,000 in attorney fees against EEOC.”39 Further, at the
EEOC’s July 18th meeting on enforcement priorities, one veteran employment lawyer and
former EEOC attorney stated that (1) “[EEOC] investigations are, for the most part,
minimally adequate at best. Many are deficient[;]” and (2) “the large influx of individual
charges, now 100,000 per year, along with insufficient staff and insufficient budget,
preclude significant attention to most cases.”40
37

See Transcript, supra note 31.

38

Strategic Enforcement Plan, EEOC 6 (Sept. 4, 2012) (Draft for Public Release), available

at http://www.eeoc.gov/eeoc/plan/upload/SEP_Public_Draft__9-4-12.pdf.
39

S. Rep. No. 112-158, at 114 (2012).

40

Written Testimony of Gary Siniscalco, Orrick Herrington & Sutcliffe LLP, Public Input into
the Development of EEOC's Strategic Enforcement Plan, EEOC (July 18, 2012), available at
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V. A Catch-22: To Check or Not to Check.
The Guidance places entities that rely on background checks to make better informed
hiring decisions—decisions that directly affect their ability to protect the safety of their
employees, their customers, their property and the public at large—in an untenable
position. Those employers must decide whether to use background checks based on an
EEOC Guidance that is ambiguous and is subject to varying interpretations, as well as
uncertain application by the EEOC. If they decide to use checks, they take the risk that
the EEOC will investigate and possibly sue them for acting in a discriminatory fashion
under Title VII. If they opt to refrain from using screens, not only do they put persons
and property at risk, but they also face the possibility of a negligent hiring lawsuit if the
ex-offender engages in unlawful activity in the course of his or her duties.41
VI. The Need for Careful Scrutiny of Certain Social Science Research.
We respectfully urge the USCCR to undertake a review of two specific areas of social
science research, one pertaining to the impact of criminal background checks on
minority job applicants and the other relating to whether there is a point in time when
an ex-offender is no more likely than other members of the public to re-offend—dubbed
the point of redemption.
First, we are aware that last year three members of this Commission wrote to the EEOC
urging the Commission to convene a meeting to study an issue addressed in some recent
scholarly studies: that rather than hinder the hiring of African Americans, the use of
criminal background checks may “actually benefit African-American job applicants without
criminal records” because of assumptions those employers make about such minority
applicants—assumptions that may be dispelled if a background check were conducted.42
The EEOC did not convene the requested meeting and the studies about the possible
positive effects of criminal background checks on African-American applicants received
http://www.eeoc.gov/eeoc/meetings/7-18-12/siniscalco.cfm.
41

As others will discuss at the upcoming briefing, the costs associated with defending
negligent hiring suits are substantial and can prove devastating, especially for small businesses.
It is estimated that the average settlement of a negligent hiring lawsuit is nearly $1 million.
“Employers that go to court for negligent hiring lose the case 79 percent of the time. The
highest award in a negligent hiring case was $26.5 million.” Craig Reilly, Background
Screening: A Cost/Benefit Comparison, Construction Exec., July 2012, available at
http://www.constructionexec.com/Issues/July_2012/Special_Section3.aspx.
42

Letter from Peter Kirsanow, Gail Heriot & Todd Gaziano, Comm’rs, U.S. Comm’n on Civil
Rights, to the EEOC Exec. Officer 1 (August 10, 2011) (Attachment E) (referencing Harry J.
Holzer, et al. Perceived Criminality: Criminal Background Checks, and the Racial Hiring Practices
of Employers, 49 J. Law & Econ. 451 (2006), and Michael Stoll, Ex-Offenders, Criminal
Background Checks, and Racial Consequences in the Marketplaces, 1 U. Chi. L. F. 381 (2009)),

available at

http://www.mau.com/Portals/23906/docs/us%20commission%20on%20civil%20rights.pdf.
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only a passing reference in the EEOC Guidance. We agree with Commissioners Kirsanow,
Heriot and Gaziano that these studies warrant “much closer scrutiny,” 43 and we urge the
USCCR to do so.
Second, the debate over criminal history information and employment has been skewed
improperly by the undue weight some critics of criminal background checks have given
to published research dealing with the so-called point of redemption.44 To these critics,
this research confirms their view that the use of any criminal history information in
employment-related background screening beyond this point of redemption should be
prohibited. The public debate over the relationship between criminal history records
and employment would benefit significantly if the USCCR were to review these studies.
We believe that such a review will confirm that some proponents of this published
research have overstated its relevance and completeness and that this research should
not be the basis for governmental decision-making.
Critics of criminal background checks cite frequently a 2009 published paper by
Professors Blumstein & Nakamura as supporting the claim that criminal checks hinder
the job prospects of ex-offenders because checks sometimes report on criminal activity
that is several years old. We believe, however, that such reliance on the 2009
Blumstein & Nakamura study is inappropriate. That is not a criticism of the study itself;
rather it reflects, in part, the authors’ past recognition that the study is preliminary and
more research is required. Thus, the time frames that Blumstein & Nakamura suggest
in their 2009 study are at best tentative and should not be the basis for any brightline
point of redemption as a matter of national employment policy.45
We understand that Professors Blumstein and Nakamura have just released a paper that
“builds upon” their 2009 study.46 While it behooves the USCCR to review this updated
43

Id.

44

See, e.g., letter from Maurice Emsellem & Madeline Neighly, Nat’l Emp’t Law Project, to
Jacqueline Berrien, Chair, EEOC, et al. (July 26, 2011) (Citing Blumstein and Nakmaura’s study
for the proposition that “in less than seven years most criminal records no longer predict
whether an individual is a safety or security threat on the job.”), available at
http://www.nelp.org/page//SCLP/2011/NELPLettertoEEOConRevisedCriminalRecordsGuidances.pdf?nocdn=1.
45

The 2009 study suffers from a number of characteristics that further render it
inappropriate as a basis for any governmental action, including: (1) it addresses only arrest,
and not conviction information; (2) The authors relied on arrest information that is well over
twenty years old, thereby raising doubts about the currency of any conclusions that they may
have gleaned from that sampling; (3) Blumstein and Nakamura relied on data (a) that
pertained to only very narrow offenses (robbery, burglary and aggravated assault) and (b)
which was drawn from a single state, failing to include arrest data from other states on the
individuals studied, a major limitation given our mobile society.
46

See Alfred Blumstein and Kiminori Nakamura, Extension of Current Estimates of
Redemption Times: Robustness Testing, Out-of-State Arrests, and Racial Differences, October
2012, available at https://www.ncjrs.gov/pdffiles1/nij/grants/240100.pdf.
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research with an eye toward evaluating both how much it has actually addresses the
limitations in the earlier work and its overall relevance to the ongoing debate over the
use of criminal background checks, it is important to keep two salient factors in mind.
First, as was the case with its earlier study, the project remains incomplete and “some
important next steps should still be pursued.”47 Secondly, and critically, no matter how
much research is undertaken, the search for a single bright redemption line is likely
doomed to fail. Not only do the authors concede “[t]hose with no prior record . . . are
inherently less risky than those with a prior record,”48 but separately, Blumstein himself
has acknowledged the overwhelming difficulties facing those trying to predict and
compare future criminal behavior by ex-offenders and non-offenders:
[A]n individual with a prior violent conviction who has been crimefree in the community for twenty years is less likely to commit a
future crime than one who has been crime-free in the community
for only ten years. But neither of these individuals can be judged to

be less or equally likely to commit a future violent act than
comparable individuals who have no prior violent history. It is
possible that those differences might be small, but making such
predictions of comparable low-probability events is extremely
difficult, and the criminological discipline provides no good basis for
making such predictions with any assurance that they will be correct.
Douglas El v. SEPTA, 479 F.3d 232, 246 (3d Cir. 2007) (citing expert
testimony of Dr. Alfred Blumstien. App. 953) (internal citations omitted in
original) (emphasis added).
VII. Improving and Broadening Efforts to Help Ex-Offenders Re-enter the
Workforce.
We applaud the objective of aiding ex-offenders by mitigating the barriers to their
employment and agree that this matter warrants careful and serious scrutiny.
47

Id. at 90. For example, the authors acknowledge that:
The estimates of redemption shown in this report are based on the
length of time since the first arrest or conviction. In this sense, we
only address redemption for first-time offenders. Although such firsttime offenders can be viewed as most deserving of redemption, it is
possible to extend the concept of redemption to people with more
than one prior criminal event. Employers also routinely receive
applications from individuals with multiple arrests or convictions who
have stayed clean a reasonable length of time. How do the
redemption estimates vary with the number of prior crime events?”

Id. at 90-91 (emphasis in original).
48

Alfred Blumstein & Kiminori Nakamura, Redemption in the Presence of Widespread
Criminal Background Checks, 47 Criminology 327, 333 (May 2009).
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Regrettably, however, the recent debate over such re-entry has focused too much on
placing constraints on, or discouraging the use of, criminal history information in the
employment context, and too little upon improving and publicizing the efforts currently
underway to help ex-offenders reintegrate into the workplace. More public dialogue
must take place with regard to the various efforts in the governmental and private
sectors designed to ease re-entry into the marketplace. The USCCR can enhance the
ongoing re-entry debate by focusing more public attention on the need to better
educate ex-offenders, employers, and the public at large about existing re-entryoriented programs and encouraging creative thinking about new ones.
There are a number of government programs aimed at prompting employers to hire exoffenders. Perhaps the best-known is the federal Work Opportunity Tax Credit that
provides a tax credit for employers to hire job seekers who fall into one of nine
categories, including ex-offenders. 49 At least six states, California, Texas, Louisiana,
Illinois, Iowa, and Maryland, and some cities, such as Philadelphia, also provide tax
credits for employers who hire ex-offenders. Another relevant federal program is the
Federal Bonding Program that issues bonds that serve as insurance policies for
employers who hire at-risk, hard-to-place job seekers by insuring against employee theft.
Given that some private bonding companies will not bond job applicants with criminal
pasts, this program can serve as an important tool as ex-offenders seek to re-enter the
job market.50 It is our understanding these programs tend to be underutilized.51 Only a
small portion of businesses take advantage of the federal tax credit program, due in part
lack of awareness of the program among employers and ex-offenders.
Re-entry programs also thrive in the private sector. While there are many laudable and
successful reentry programs around the country, one deserving special mention is the
Harlem-based program Getting Out and Staying Out (“GOSO”), that serves young men
aged 16-24 and is dedicated to helping prevent recidivism among young offenders by
“ensuring economic independence through purposeful education and directed
employment.” 52 GOSO reports that because more than half of its participants have not
graduated high school or obtained a GED, one of the program’s tasks is ensuring that
they achieve that milestone. Understandably GOSO prides itself on the fact that many

49

Emp’t & Training Admin., Dept. of Labor, Work Opportunity Tax Credit Fact Sheet (Apr.
2012), available at
http://www.doleta.gov/business/incentives/opptax/PDF/wotc_fact_sheet_new.pdf.

50

See Federal Bonding Program, Nat’l Helping Individuals with Criminal Records Reenter
Through Empl’t (describing the federal bonding program),
http://www.hirenetwork.org/content/federal-bonding-program (last visited Nov. 28, 2012).
51

See, e.g., Sarah Hamersma, The Work Opportunity and Welfare-to-Work Tax Credits, 15
Issues and Ops., at 3-4 (Urban-Brookings Tax Policy Center Oct. 2005), available at
http://www.taxpolicycenter.org/UploadedPDF/311233_tax_credits.pdf.

52

Who We Are, Getting out and Staying Out, http://www.gosonyc.org/ (last visited Nov.

28, 2012).
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of its graduates attend or have graduated from two to four year college programs.
According to GOSO, “80% of its graduates get out of prison and stay out.”53
In addition, in recent years we have seen states enact legislation creating so-called
“certificates of rehabilitation” (sometimes certificates of good standing or relief)—
government issued documents designed to encourage employers to hire ex-offenders
(and in some instances, to remove barriers to employment or licensure). 54 Some
jurisdictions have coupled these certificates with legal protections for employers who
rely on these certificates when hiring an ex-offender 55 While these laws take
somewhat different approaches and raise important issues that require careful
consideration,56 they share a common, laudable goal: to encourage employers to hire
ex-offenders and thus help those individuals as they undertake the difficult task of reentering the workplace.
VIII. Conclusion.
We welcome the USCCR’s review of this critical area. As noted above, we believe
that both the process followed by the EEOC in promulgating and releasing the Guidance
and the text of the final Guidance itself suffer from significant flaws. Not only did the
EEOC’s procedures fall short of the Administration’s oft-stated commitment to
transparency in government, the Guidance itself suffers from the EEOC’s failure to
engage in a comprehensive review of the subject matter, including the societal interests
served by criminal background checks and the potential uncertainty and confusion
among users of checks in the marketplace attributable to the new Guidance. By holding
this briefing and shining much-needed governmental attention on the benefits served by
criminal background checks, the Guidance and its potentially adverse consequences on
our ability to better protect persons and property, the USCCR is performing an important
public service.

53

Id.

54

For example, New York, Illinois, Ohio, and North Carolina have enacted differing versions
of this general kind of measure. See generally N.Y. Corr. Law., § 750 et seq. (creating similar
certificates and listing factors for issuance); N.C. Gen. Stat. § 15A-173.1 et seq. (establishing
rules for certificates of relief); Ohio Rev. Code § 2953.25 (establishing certificate and conditions
therefor); 730 Ill. Comp. Stat. §§ 5/5-5.5-5, and -25 (establishing, respectively, conditions for
relief of licensure and employment bars depending on the satisfaction of particular conditions).
55

For example, Ohio law provides: “In any proceeding on a claim against an employer for
negligent hiring, a certificate of qualification for employment issued to an individual under this
section shall provide immunity for the employer as to the claim if the employer knew of the
certificate at the time of the alleged negligence.” Ohio Rev. Code § 2953.25(G)(2) (emphasis
supplied). See also 730 Ill. Comp. Stat. § 5/5-5.5-25(c) (“An employer is not civilly or criminally
liable for an act or omission by an employee who has been issued a certificate of good conduct,
except for a willful or wanton act by the employer in hiring the employee who has been issued a
certificate of good conduct.”).
56

For example, it is critical that government entities considering awarding such certificates
are apprised of any relevant criminal convictions in all jurisdictions, not only their own.
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If you have any questions about the views expressed in this statement please contact
either Steve Emmert at 202-857-8254 or Michael R. Klipper at 202-637-0850.
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